PALL e BEVA JR
| BLA 96- 466 Deci ded Novenber 12, 1997

Appeal froma Decision of the Drector, Mneral s Managenent Service,
denyi ng the appeal of a Denand for Paynent of interest charges for late
paynent of royalties. ME 95-039%4- RG

Afirned.

1 Mneral Leasing Act: Royalties--Mneral s Minagenent
Service: Generally--Ql and Gas Leases: Royal ti es:
Interest--Q1 and Gas Leases: Royalties: Paynents

The applicable regulation, 30 CF. R § 218.50(a),
provides that royalty paynents are due at the end of
the nonth foll owng the nonth during which the oil or
gas is produced and sold. A lessee cannot avoid its
responsibility to nmake tinely paynent of royalties to
the Governnent because of difficulties in obtaining
paynents from or because of disputes wth, the

pur chaser, absent evi dence show ng that the purchaser
was not legally required to nake the paynent.

2. Mneral Leasing Act: Royalties--Mneral s Minagenent
Service: Generally--Ql and Gas Leases: Royal ti es:
Interest--Q1 and Gas Leases: Royalties: Paynents

Wien the purchaser of oil or gas pays the severance tax
or reinburses the | essee or operator for paynent of
severance taxes, that amount is to be added to the
purchase price of the oil or gas in determning the
total gross proceeds upon which the royalty i s based.
This rul e applies even though the Federal share of the
production is tax-exenpt.

APPEARANCES.  Paul Dedeva, Jr., pro se.
(PN ON BY ADM N STRATI VE JUDGE PR CE
Oh May 23, 1995, Paul Dedeva, Jr., filed an appeal froma Denand for

Paynent of two invoices for interest charges for late paynent of royalties
for oil and gas wth the Drector, Mneral s Minagenent Service (MB).
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Cctober 10, 1995, MVB sent Ded eva a Draft Decision denying his appeal and
providing 21 days for Dedeva to file a response. Receiving none, MB

i ssued a Decision on February 7, 1996, which al so deni ed his appeal .

Ded eva responded by |l etter dated February 20, 1996, MVE forwarded a copy
of the letter to this Board, and we treated it as a Notice of Appeal to
whi ch docket nuniber | BLA 96-466 was assigned. n June 14, 1996, MVG fil ed
a"Mtionto Dsmss or inthe Alternative-Answer.” The Mtion to O smss
is based on MB s viewthat Dedeva' s Notice of Appeal does not suffice as
a Satenmnent of Reasons (SOR. W disagree, and accordingly, the Mtion is
deni ed and the February 20, 1996, letter is deened Appel lant’'s SR

The February 20 letter states several objections to the | ate paynent
charge, asserting in essence that Appel | ant shoul d not have been required
to pay royalty until he recei ved paynent fromhis purchasers. Appellant
explains that he did not receive full paynent for sone nonths, because the
purchasers of production had erroneously paid state tax, which was deduct ed
fromthe anount due Appellant for distribution. Noting that the Sate of
Texas would not refund to Appel lant the taxes thus paid, instead requiring
the purchaser to seek the refund, Ded eva argues that "the purchaser's
enpl oyee handling this [matter] was inexperienced and it was over a year
bef ore the underpaynents, duplicate paynents and overpaynents were adj usted
to properly collect the tax refunds fromthe state to the purchaser. The
operator had no control in the situation and, yet, was the one penal i zed'"

(SSRat 1.) He further notes that an MV enpl oyee coul d find no
instructions in the M Payor Handbook on "exenpt tax." I1d. at 2.

A though these objections are sufficient to constitute an SCR see J. W
VWaver, 124 1BLA 29 (1992), they provide no basis for reversing ME s
Deci si on.

[1] Ve first observe that this appeal involves only the demand for
interest charges on late paynents of royalty and not the correctness of the
underlying determnation that additional royalty was due. A though
Appel | ant conpl ai ns that an operator should not be required to pay royalty
bef ore he has been paid by his purchasers, the applicable regul ation, 30
CFR 8 218.50(a), nakes it clear that the obligation to pay royal ty does
not vary wth the success of a lessee's or operator's collection efforts or
cash flow The regulation thus provides that royalty paynents are due at
the end of the nonth followng the nonth during which the oil or gas is
produced and sold. Ve have held that a | essee cannot avoid its
responsibility to nake tinely paynent of royalties to the Gover nnent
because of difficulties in obtaining paynents from or because of disputes
wth, the purchaser, absent evidence show ng that the purchaser was not
legally required to nmake the paynent. &y WSA Inc., 123 | BLA 383 (1992).

Appel ant' s argunents concerning his lack of awareness of the fact that
the Federal share of production is exenpt fromstate severance taxes fail
to persuade us that this rule does not apply here. U

1 Inany event, it is well known that several states inpose taxes upon
the severance of mnerals but consider the Federal royalty share to be
exenpt fromthose taxes. See A GExploration, Inc., 113 1BLA 99, 100
(1990); aff'd, dv. No. 91-C-009 (D Wo., June 19, 1992, final judgnent
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[2] Further, it has long been the rule that when the purchaser of oil
or gas pays the severance tax or reinburses the | essee or operator for
paynent of severance taxes, that amount is to be added to the purchase
price of the oil or gas in determning the total gross proceeds upon whi ch
the royalty is based. BEwon Ol & Gas . v. Lujan, 978 F.2d 212 (5th dr.
1992), cert. denied, 114 S Q. 59 (1993); Hoover & Bracken Energies v.
Lhited Sates Dep't of Interior, 723 F.2d 1488 (10th dr. 1983), cert.
denied, 469 US 821 (1984). This rule applies even though the Federal
share of the production is tax-exenpt. |d. Therefore, Appellant shoul d
have been aware that he was required to pay Federal royalty in the anount
of 12.5 percent of the anount he recei ved fromthe purchaser, including the
amount ear narked for severance taxes, no |ater than the deadline
established by 30 CF.R § 218.30(a).

Despite Appellant's conpl aint that the operator is being "penalized"
for circunstances beyond its control, interest charges are not penalties.
The paynent of interest nerely conpensates the | essor for the cost of
repl acing funds that are due but not tinely paid, because the Appellant or
his purchasers retain the use of the funds during the period the royalties
remain unpai d. See Qyx Energy G., 137 IBLA 177 (1996). Mreover, MBis
required by statute to charge interest for |ate paynents or under paynents.

30 US C § 1721(a) (1994).

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8§ 4.1, the Mtion to
Dsmss is denied, and the Decision appeal ed fromis affirned.

T Britt Price
Admini strative Judge

| concur:

David L. Hughes
Admini strative Judge

fn. 1 (continued)

entered Aug. 17, 1992), appeal dismssed, No. 92-8070 (10th dr. Feb. 1,
1993). The state statutes establishing the tax and the exenption
constitute sufficient notice to those who are affected by them so that
Appel l ant and his purchasers are presuned to have know edge of such
provisions. See generally Texaco, Inc. v. Short, 454 US 516 (1982).
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